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POLICY OPTIONS FOR SITING DIFFICULT FACILITIES
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In troduction

Pro posa ls fo r s iting  large  pub lic facilities  frequently e nco unter s trong loca l oppos ition  from
resid ents near p ropose d loc a tion s.  A irports , pow er p lan ts, w aste  d isposa l s ites , sewage
trea tm ent p lan ts , and prisons, am ong o thers , serve  re g iona l and sta tew ide needs, and
offe r s ign ifican t re g iona l and  sta te w ide benefits ; bu t loca lly,  they can be v iew ed as
econo m ic, so cia l an d enviro nm enta l threa ts.  These  loca lly  unwanted  land uses  (LULUS )
are  a  na tion a l, as  w e ll as  an  O regon, lan d use  prob lem . 

O re gon 's Land U se Act o f 1973 m andates loca l invo lve m ent in  s iting  facilities, inc lud ing
those that serve a regional  or statew ide ne ed.  How ever,  as in other parts of the country,
it is d ifficu lt fo r lo ca l govern m ents  to  fu lly c onsider the  regiona l o r  sta tewide s igni ficance
of these  facilities .  In  th e best  of  c ircum stances,  processing local s it ing pe rm its can be
de layed s ign ificantly  w hen o ther ju risd ictions  become invo lved in  the  process and when
the facilities  have  m ajor  lan d use , so cia l, an d eco nom ic im pacts  on  the  loc a l area. 

Oregon 's land u se program  includes special s it ing provis ions fo r m o b ile  hom e parks,
needed housin g , an d  d e s tina tion  reso rts .  O ther s ta te  law s c onta in s iting  provis ion s fo r
ai rports, energy fa cilities , and w aste  d isp osa l sites.  Th ere  are  no  genera l p rovis ions  fo r
s iting  other faci lit ies of  regional  or  statewide nee d w ith in the land u se laws.  Co nsequ ent ly,
the re  is  concern that  local  resistance ca n preven t or unreaso nably d e lay  s itin g of  these
fac ilities  under curren t land  use  regu la tions  and procedures .  

Th is co nce rn  ove r de lay , co up led  w ith the  em ergency  na ture  o f the  shortage in  corrections
facility capacity  th ro ughout th e  sta te , led  to  enactm ent o f H B 3092 in  1987 to  a llow  for
supers iting  o f m inim um  se cu rity fa cilities , fo llow ed by H B 2713 in 1 989 to  a llow  for
supers iting  of a  m ed ium  se cu rity fac ility.  Th e e m erg en cy a uth ority gra nte d in 1 98 9 e xp ired
w ith the  fina l sit ing  o f th e  m ed ium  se cu rity  facility in  O nta rio .  W hat LC D C  pro poses in
Septem ber fo r corre ctio ns m ay s e t the  sta ndard  fo r s iting  o ther d ifficu lt fac ilities .  

To dea l w ith  long-te rm  correctiona l fac ility  s iting , the  1987 leg is la tion  requ ired  deve lopm ent
o f a  stra teg ic p lan  tha t re com m ended changes in  s iting  pro cedure s, inc lud ing  m odifica tion
o f p ro cedure s curren tly  m a n d a te d  by  the  s ta te 's  land  use  p lann ing  program.   The 1989
leg is la tion  declared that,  "I t is  necessa ry to provide,  in land use g oals and  regu la tions and
com prehen sive  p lans  and land use  regu la tions , fo r  adequate  opp o r tu n ities fo r s iting  o f
p r ison facilit ies in th is sta te ."  It  a lso  d irected  the  Land Conserva tion  and Deve lopm ent
Com m iss ion (L C D C ) to  "amend the  land us e p lann ing g oa ls an d ru les, ad op ted  un de r O R S
chapter 197, to  estab lish  stre am lined s iting  pro cedure s fo r correction  Facilities."  F ina lly
L C D C is  to  repor t to  the  Governor and Joint Legis lat ive C om m it tee on  Land  Use  on  its  p lan
to  m eet the  above requ irements  by  Septem ber  30, 1990.

Th is paper iden tifies  severa l op tions fo r s iting  facilities to  m in im ize  de lays in  ob ta in ing  land
use  appro va ls,  p ro tect th e in tegrity  o f O re gon 's sta te -lo ca l land  use  sys tem , and avo id, to
the exten t possib le , th e  use o f leg isla tive  "supers iting" p re em ptions in  th e  fu ture .  In
produc ing th is  repor t, the  au thor  rev iewed  and incorpora ted  the  ex tens ive  and exce llen t
w ork  tha t the B ure au  of G ov ern m en tal Res ea rch  an d S erv ice (B G R S)  per fo rmed fo r the
G ove rn or's  Ta sk F orc e o n C orre ctional W ork  (Task  Force) over a  period  of  several years.

The author a lso condu cted an eva luat ion,  through  interv iew s and review o f  records, o f the
m ost recent supersit ing exp er ience in O regon, analyzed the recom m enda t ions an d case
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s tud ies m ade by the  C ity  C lub  o f Portla nd (C ity  C lub )  in  F e b ru a ry o f 1990, reviewed
work ing papers  o f the  G overn or's  o rig ina l tra nsition  team  and rev iewed o ther lite ra tu re  on
d ifficu lt s it ing  issues.  T h is p aper, a fte r esta b lish ing  the  lan d use  fram ew ork , p rese nts
out lines of  several  opt ions for  s it ing correct ion facilit ies.

T H E O R E G O N  L AN D  U S E F R AM E W O R K

Tp unders tand vario us s iting  op tions, it is  use fu l to d esc ribe  the  ove ra ll land use  co ntext.
The 1973 leg is la tu re  crea ted  the  Oregon land use  s tructu re  and LCDC .  LCDC  was
charged to  "p resc ribe  p lan n ing  goa ls a nd ob jec tive s to  be  app lied  by s ta te  agen cies,  c it ies,
count ies, and sp ecial d istr ic ts th r o u gh out the  sta te ."2  The Depar tm ent o f Land
Co nservat ion an d D evelopm ent (DLC D) w as created to adm inister  the statewide goals.3

Specific  p lann ing ob jectives o f th is la w  are  sta ted  in  the 19 go als adopted by LC DC  wh ich
articu late  sta tew ide  inte rests  in such  are as as housing , tra nsporta tion , fa rm land and pub lic
facilities  (G oa l 11 ).  

Goals. L C D C goa ls a re  m andatory  requ irem ents to  w hich  loca l jurisd iction s m us t con form .4

C ities and counties are  to  exerc ise  the ir p lann ing  and zon ing  re sponsib ilities in  accordan ce
w ith the  goa ls, a nd prepare , adopt, revise  and a m end co m prehen sive plans in com pl iance
w ith the  goa ls.   LC D C  a lso  iss ues gu ide lin es  as  sugges ted  approaches  to  a id  in  the
prepara tion , adop t ion an d implem entat ion of  local  com prehen sive plans.   Cit ies and
counties a re  r e q uired to enact  land u se regulat ions to im pleme nt their com prehen sive
plans.  As  to  p rograms a ffec ting  land  use , bo th  s ta te  agenc ies 5 an d s pe cial districts are
requ ired to  exerc ise  the ir p lann ing  duties and to take act ion in accordance  wi th the goa ls.

Comprehensive plans. City and co unty com prehensive plans  are  the  pr inc ipa l p roducts
o f th is  p rocess and the  ch ief in strum ents fo r a pp lyin g  the  sta tew ide goa ls.   LC D C  re view s
these plans for  com p lia n ce w ith  s ta tewide  goa ls  th rough acknowledgem ent and
cont inuan ce ord ers .  The Land U se Board  o f Appea ls (LU BA) can re view  LC D C  decisio ns
and the  O re gon C ourt o f Appea ls h as exclusive  jur isdiction to review  LU BA  decis ions.
O nce  a  loca l governm ent's  comprehensive  p lan  has  been  ac kn ow le dged by  LCDC,  the
sta te 's ro le in  loc a l pla nn ing  decrease s g reatly.   

The m ain d ifference  betw een the pre-acknowledgem ent and post-acknow ledge m ent phase
is tha t, befo re  acknowledgem ent, each land-use dec is ion  (such as  a  zone chang e) m ust
be re view ed aga inst a ll o f th e  sta tew ide goa ls (19) a s w e ll as local  p lans an d regulat ions.
A fter acknowle d g e m ent, s ince  the  goa ls a re  em bod ied in  each com pre hensive  p lan ,
co nform ity wi th the com prehen sive  p lans is d eem ed to  inc lud e co nform ity w ith th e  sta te
g o a ls and the  goa ls n eed not be  considere d separa te ly,  except w hen the  p lan s  a re
am ended.
   
Concerns ove r s iting  o f reg ion a l an d sta te  facilities  needs to  find  express ion  in  the  loca l
p lans in  ord er to  be  e ffe ctive ly a ddre ssed w ith in  the  exist ing  land use fra m ew ork .  In clusion
in  a com prehen sive plan creates a basis for  s ite specif ic  decis io n s  to  p r o vide  fo r s ta te
facilities or to  m itiga te  the ir e ffe cts  th ro ugh zon ing , subd ivis ion  and  partitio n ing  appro va ls
or s ite reviews.  Cond it ions go verning the s i ting an d character  of  state faci lit ies can b e



     6 ORS 197.320

     7 Among matters that LUBA does not have jurisdiction over are:
1. Matters over which DLCD has review authority;
2. State agency land use decisions in contested cases - these go to the Court of Appeals;
3. Ministerial matters over which the circuit courts retain jurisdiction to grant declaratory,
injunctive, or mandatory relief;
4. Rules, programs, decisions, determinations, or activities carried out under the Forest

Practices Act;
5. Decisions reviewable by the Columbia River Gorge Commission;

     8 ORS 197.610

     9 Urquhart v Lane Council of Governments, 80 Or App 176, 721 P2d 870 (1980)

     10 ORS 197.640

3

exp licitly bu ilt in to  zo n ing  regu latio ns. 

Enforcement. L C D C has the  pow er to  en fo rce  com pliance w ith  the  s ta tewide  p lann ing
goa ls .6  I t  m ay iss ue an ord er requ iring  a  loca l govern m ent to  take  w hatever a ction  is
ne ce ssa ry to  brin g  its  p lan , land use re gu la tion  or d ecisio ns in to  confo rm ity  w ith  sta tew ide
p lann ing goals.  The e nforcem ent process is  flex ib le,  so that  LCD C m ay lim it o r p ro h ib it
land use act ions to the areas w here problem s exists.  LCDC  is  a lso  requ ired to  find  tha t
continued activ ity  w ou ld  aggra vate  a  v io la tion  and an en forcem ent order is n ece ss ary  to
co rre ct th e  sa m e.   

LUBA. In  m ost cases LU BA  has exclusive jurisdiction to review  land u se dec is ions  o f loca l
governm ents, special d istr ic ts, and state agen cie s.  The petitioner m ust exhaust a ll
remed ies tha t are  ava ilab le  by rig h t, b e fo re  LU BA can accept ju risd ict ion .    A ll fina l LU BA
dec is ions are  su bjec t to rev iew  by  the  C ou rt o f Appea ls.    There  are  tim e lines fo r issu ing
decis ions, wh ich  can be wa ived by  parties  and wh ich , as  a  mat te r o f p ra ctice , a re  ro u tine ly
exte nded a t LU BA 's o w n request. 7

Postacknowledgment. After p lans  have been acknowledged they  can be  am ended on
a ca se  by  ca se  ba sis o r as  pa rt o f perio d ic review  process.   Local  governm ents m ust g ive
the DL CD  director  45 days'  not ice of  the ad opt ion of  p lan or  land u se r e g u la tion
a m endm ents, unless the local governm ent determines the goa ls do no t  apply.8   D L C D
then can com m ent on  w hether it finds  the  proposed ac tion  to  be consistent  wi th the G oals.
If D LC D  find s n o prob lem , the  loc a l go ve rnm ent ca n proce ed w ith its  actio n .  If the  loca l
governm ent proce eds in  face  o f D LC D 's o b jec tion , D LC D  ca n appea l tha t actio n  to  LU BA.
If fac to rs o r  changed c ircum stances  unre la ted to  the am endm ent process af fect
unam e n ded p lan  provis ion s, L C D C 's p eriod ic re vie w  is th e  on ly w ay to  co rre ct g oa l
nonco m plian ce  resu lting  from  ch anged circ um sta nce s a fte r ack now led gem ent.9

The first pe riodic re view  by  LC D C  of a  loca l com pre he ns ive p lan o ccu rs tw o to  five  ye ars
a fte r ack now led gem ent.  Subsequent review occurs  four  to  seven years a fte r  the  previous
re vie w .10  The Depar tm ent m ust g ive  loca l governm ent a t least 1 8 0  d a ys ' no tice  o f the
dead line  fo r adoption  o f a  period ic  rev iew  order.  Such no tice  is  accom pan ied  by  a  DLCD
m em o in  w hich  it iden tif ies  lega l and  reg ulato ry changes w h ich  need to  be  addre ssed in
perio d ic re view .  The loca lity  then conducts  a  re view  o f its  p la n  and re gu la tions in
accordan ce w ith th e fa ctors  l isted  in O R S 1 97 .64 0(4 ) an d a do pts a  pe riodic re view  ord er.
 

C ity o r C ounty m ust revie w  its p lan  aga ins t four period ic re vie w  facto rs .   In effect
it m ust a sk  four questio ns: 

1 ) Has  there  been a "s ubstant ia l  change o f  c ircum stances" s ince
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ac kn ow ledg em en t?  (exa m ple: P rison  ov erc row ding  or a  co urt o rde r)

2 ) Have any  new goa ls  o r s ta te  p lann ing  p o licies  been adopted? (P roposa ls to
am end Goa l  11 wou ld  tr igger  th is  p rov is ion)
   

3 ) Have any  s ta te  agenc ies adopted new  pro gra m s tha t a ffe ct land use?  (A doption
of an  agency facility m aste rp lan  fo r s ta tew ide or reg iona l fa cil i t ies  wou ld  be  such a
pro gra m )  

4 ) A re  there  any ta sk s th a t rem ain u nco m plete d  sin ce  ack now led gem ent? 11  

These  cr iter ia a re  im portan t beca use  they p rovid e  a  w ay to  h a ve  loca l com prehen sive
p la n s  r e sp o n d  to  new  needs to  site  d ifficu lt sta te  facilities .  If the  answ er to  any o f the
above  questio ns is  ye s, th en the  city  or  county wi ll have to am end their  p lans acco rdingly.
D L C D then w ill review the loc a l go ve rnm ent's find ing s a nd w ill eva lua te  the  am endm ents.
If the  loca l governm ent o r  som eone appe als, o r  DLCD is  no t sa tis fied , the  m atte rs goes
to  the  LC D C .   LC D C  revie w s th e  actio ns a nd m ake s a  decis ion .  

Coordination. As it occu rs in the  O reg on  statu tes a nd  plan ning  litera ture , this word  m ea ns
specifica lly the  co ord ination  tha t occ urs  am on g loc al go ve rnm en ts an d o the r ag en c ies
(fe dera l, s ta te , and loca l bod ies an d s pe cial districts).12   O R S 197. 015(5 ) decla res th a t a
p lan is  coordinated "when  the need s of  a ll levels of governm ents, se m ipu b lic and priva te
agenc ies and the  c itizens  o f Oregon have been cons idered and accomm odated as m uch
as poss ib le ."   Goa l 1  s ta tes : "Federal, sta te  and reg ional  agen cies and  special purpose
d istric ts sha ll coord ina te  th e ir  p lanning ef forts with the af fected bo dies and m ake use  of
ex is ting  loca l c itizen  invo lve m ent p ro gra m s estab lish ed by counties and c ities."  G oa l 2
requ ires tha t: "each p lan and re late d  im p lem enta tion  m easu re  sh a ll be  co ord ina ted w ith
the  p lan s o f a ffecte d  gove rnm enta l un its."

Th ere  a re  tw o m ain c om ponents in co ord ination .  O ne  is state  ag en cy c oo rdina tion  (SA C ),
a p rog ram  ad m inistered b y D LC D .  DL C D  rev iew s the  rules  an d p rog ram s o f o ther s ta te
agenc ies to e ns ure  tha t they a re  "in  co m plian ce  w ith th e  goa ls a nd co m patible  w ith
acknowledged comprehens ive  p lans ."  (OR S 197. 180(7 )).  Form al approva l by  LCDC  o f
such  ru les  and programs is ca lled  ce rtifica tion . Th e o ther com ponent is  loca l co ord ina tion
am ong cities, counties and specia l d istr icts .  C e rtif icat ion in the case  of  a state agen cy
resu lts in  a  co ord ina tion  agreem ent.    

It is  im portant  to und erstand the p urpose o f  SAC .  First,  p lans an d a ctio ns o f sta te
agenc ies m ust be consisten t w ith  the  com pre hensive  p lans o f cities a nd co unties  and w ith
reg iona l p lans.13  A  p lan  is n o t vie w ed as c oord ina ted un les s it consid ers  sta te  a g e n cy
plans or  program s it  is  in the end  the com prehen sive plan that  governs. 14  



(a) In compliance with goals.  .  .  ; and
(b) .  .  .  , in a manner compatible with:

(A) Comprehensive plans and land use regulations initially acknowledged under ORS
197. 251; and
(B) Amendments to acknowledged comprehensive plans or land use regulations or new
land use regulations acknowledged under ORS 197. 625 

(2) Upon request by the commission, each state agency shall submit to the Department the following
information:

(a) Agency rules and summaries of programs affecting land use;
(b) A program for coordination pursuant to ORS 197. 040(2)(e);
(c) A program for coordination pursuant to ORS 197. 090(1)(b)
(d) A program for cooperation with and technical assistance to local governments.  
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Framework Conclusions. The su pers iting  leg isla tion  fo r corre ctio ns, 1 987 and 1889, is
an expl ic it  acknowledge m ent that  the land use  legis lat ion by,  g iv ing pr ima cy to c it ies and
co unties in p lan n ing  decis ion s, d oes n ot adequate ly a ddress  reg ion a l an d sta te  needs . 
Th ere  are  no  incentives  fo r  loca l governm ents to add ress issues that  go beyo nd their local
needs .  As  the  tim etab le  fo r per iodic review and  the adm inistrative process  out line m ake
clea r, goa l am endm ents  fo llowed  by per iodic review  am endm ents to local com prehen sive
p lans is a  lengthy pro cess, especia lly if w e assum e tha t som e jurisd ict ions w ill be  less
coope rative  than o thers.  To  bring  any s iting  p rogram  with in  the  framework  o f the  Oregon
system , there  has  to  be a  c lear fu nctiona l p lan  fo r s iting  facil it ies  tha t wil l fall un de r on e o f
the  sta tu tory  triggers  provid ed, lea d ing  to  am endm ents in  loc a l co m prehensive  p lan s e ithe r
th rough period ic re vie w  or th rough acc e lerated  actio n  requ ired  by L C D C .  
The C ity  C lub 15 de scrip tion  of sta nd ard  and supers iting  pro cesses is  used in  sec tions  1  and
2 be low  illustra tes th e  d ifference  betw een opera ting  w ithin  the  fram ew ork  and outsid e  it.

1.  The Standard Siting Process

Curren t law  estab lish es re qu ire m ents  fo r s iting  any facility tha t is  no t permitted  ou tr igh t by
the s ite 's  zon ing  designat ion.   Local it ies nee d not ,  and typical ly  do no t , establish zone s
w he re landfills,  correctiona l facil it ies , an d s im ilar facil it ies  are  perm itted  outrigh t, a ltho ugh
they m ay be a llowed as  cond itiona l uses in som e zone s.   As a result , the s it ing ag ency or
proponent m ust app ly  e ither fo r  a  var iance from som e deve lopm ent requ irements  o f the
ex is ting  zon ing desig nation , a  ch ange in z on ing  desig nation  to  a llow  the  facility o u trigh t,
o r a  co nd ition a l us e  perm it. 

As part  of the process for  obtain ing a va r iance o r zone cha nge , the propone nt mu st
deve lop a  p lan  fo r the  facility a nd ide ntify su itab le p arce ls.  The proponent a lso  su bm its an
app lica tion , w h ich  dem onstra tes  tha t the  facility sa tisfies c rite ria  esta b lished for the
va riance , zo ne ch ange, or cond ition a l us e . 

Subm itting  the  app lica tion  to  the  loc a l go ve rnm ent w ith ju risd iction  ove r the  site  initia tes
a quasi-jud icia l pro cess.  The pro ponent subm its  in fo rm ation  supporting  the  app lica tion .
The plan ning  staff of the  loca l jurisd iction  su bm its a  rep ort su pp orting  or o pp os in g  th e
app lica tion .  In te rested  c itizens a lso  may subm it in fo rmat ion  tha t supports  o r opposes  the
app lica tion .  A  hearin gs o fficer o r b ody usua lly  re view s the  subm itted  in fo rm ation  and
renders  an  initia l de cis ion . 

The losing  s ide  m ay appea l th is in itia l decisio n  to  th e  a p propria te  loca l govern ing  body
wh ich  re vie w s the  dec is ion  and listens to  testim ony o f the  p lan n ing  sta ff, the  proponent and
opponents .  The los ing  s ide  m ay then appea l the  govern ing  body 's  dec is ion  to  the  Land
Use  Board  o f Appea ls.  LUBA m ay rem and the  issue back  to  the  loca l govern ing  body  fo r
fu r ther p roceed ings , a fte r  wh ich  LUBA m a y  a g a in  s e e  the  issue on appea l.  LU BA 's
dec is ion  u ltim ate ly  may be  appea led  to  the  Oregon Court o f Appea ls  and the  Oregon
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Suprem e C ourt.

Beca use  o f  the com plexity of the contested process,  and the at tenda nt delays and
d is rup tion , there is  no assu rance that  proponen ts can find s i tes for  loca lly u ndesira b le
facilities  w ithin  a  reaso nab le tim e, or a t a ll.  The C ity C lub 's case  stu d ies  illustra te  th is. 

2. The Supersiting Process 

The ob je c tiv e s  o f the  supers iting  p rocess are  to : 1 )  reduce the  num ber  o f s teps ; 2 )
constra in  the  opportun ity  fo r non-spec ific  oppos ition ; and 3) lim it the  tim e required  fo r  each
ste p. 

The bas ic  s teps  o f the  supers iting  p rocess are :

o The Legis lature establishes th e  n e e d  fo r a  particu lar  typ e o f facility a nd the
existence  of an e m erg en cy.  T he  Le gislatu re  then gran ts  supers iting  au thor ity  to  an
agency  and in c ase  o f co rre ctio ns e sta b lishes tim e lim its. 

o An agen cy ident if ies the gen eral area for  s it ing  the facility  and as  in  the  case o f the
m edium  se cu rity  facility e sta b lishes s iting  cr iter ia. In  the  m edium  secur ity  process
the on ly g eograph ica l co nstra int w as th e  proxim ity to  the  In ters ta te  sy ste m . 

o A  sitin g  gro up  m ay  be  se lected to  iden tify po ten tial loca tion s w ithin th is ge ne ral
a rea , co m m iss ion  tech n ica l stu d ies , and ide ntify th e  sp ecific c ho ice s.  T he in itia ting
agen cy ho lds  pub lic  hearings  and produces a  recom m endation  upon wh ich  a
decis ion  is m ade by a  siting  co uncil. 

o The fina l ch o ice  is m ade.  In  H B 3092 and H B 2713 fina l recom m endations  by  the
Em ergency  S iting  C ouncil w as fo rw arded to  the  G ove rnor fo r h is d ecis ion . 

o O pponents h ave  a  sin g le o pportun ity to  appea l to th e  O regon Suprem e C ourt.  

The e xist ing sup ersit ing au thor ity  used by  the  Depar tm ent o f Cor rec tions  has e ffe ctive ly
ended.  The pro b lem  of s iting  d ifficu lt fac ilities re m ains. Th is is  how  the  re cent C ity  C lub
report eva lua ted  th is  issue:

Oregon has been lauded fo r its  p ioneerin g  e ffo rts  in  land use p lann ing  a nd
leg is la tion .  N ow , con tinu ing p rob lem s in s iting c on troversial p ub lic facilities  ra ise  the
issue o f w hether curre n t sta te  law  is a dequate  to  the  task .  Seve ra l rece nt a ttem pts
to  estab lish  landfill and correctional  faci lit ies have  encou ntered delays, d isrupt ions,
and, a ll too  o fte n , defeat .  These  ef for ts to s ite have ignited controversy and
genera te d  f ie rce  oppos ition  from com m unities .  The tack  o f opponents  o ften
narrow s to  a  s im p le  ph ilosoph ica l sta tem ent: 'Not in M y B ack  Yard . " C om plica ted
s iting  p rocedures and the  absence o f a  stru ctu re  to  fu lly in vo lve  pub lic particip ants
are  part o f the  prob lem . 

P O L IC Y  O P TIO N S

W e identify  five  op tions fo r a  s iting  d ifficu lt o r fa cilities o f s ta tew ide s ign ificance in  Oregon.
The first fo ur w ere  orig ina lly au thored by P eter K . W att and were  presented  in  a  d iscuss ion
dra ft to  the  Governor's  Task Force  on  Cor rec tions P lann ing  16  one  has been recomm ended
by th e  C ity C lub  o f Portland in th e  R eport p revio usly  a llud ed to . 
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The op tions  o ffe red  range from  n o  ch ange in c urre n t p roce dures fo r s iting  lan d use s to
continuation  o f a  separa te  "supers iting" p ro cess s im ilar to  the  one tha t was  used fo r  the
m edium  security  correctiona l facilities and fina lly to  the  c rea tion  o f a  sta te  s iting  council.

Option 1: Us e E xisting F ac ility S iting P roc ed ure s

Standard A pproach

o Re quires a pu bl ic  informa t ion prog ram  on the ne ed for  the de sired facility .

o Age ncy part ic ipates in LC DC 's per iodic review of  local  com prehen sive plans.

o Age ncy pa rticipa tes in O reg on 's state  ag en cy c oo rdina tion  pro gra m  tha t requires
co m patibility betwee n local com prehen sive  plans and land use  program s o f sta te
agen cies.

o Provides for  nego t iat ion an d m ediation strategies to resolve conf lic ts.

"Entreprene ur ia l" App roach

o Prom otes a gency  facilities  as e co nom ic d eve lop m ent.

o Age ncy app lies  fo r  land  use  approva ls  fo r  sites  in  rece ptive  co m m unities , as wou ld
a priva te  deve lop er seekin g  to  deve lop  rea l es ta te .

Th is op tion  su gg es ts tha t sit ing  future  facilit ies be  accom pl ished through  existing land use
procedu res.  N o changes w ou ld  be  m ade to  O R S 197, th e  sta tew ide p lann ing  goa ls , o r
L C D C adm inistrative  rules  (ch ap ter 660 ), and n o special s it ing laws w ould be establ ished
elsewhere.   Argum ents suppo rting th is opt ion include the fo l low ing po ints:

o In  Oregon, ex is ting  in te rorgan iza tional  linkage s can facilitate state- local
c o opera tion .  O ther states re ly on en vironm ental assessm ent processes o r  sta te
author ity , w h ich  p laces loca l jurisd ict ions in  a  position  o f re acting  to  s iting  pro posa ls
ra ther than be ing  invo lved early  in  the  p lann ing process .  Oregon has  estab lished
a s ta te - loca l p lann ing  par tnersh ip  th rough its  land use  p lann ing  program,  and loca l
gove rnm ents have been g iven  a  lead  role  in  de termin in g  th e  appropr ia te  use  o f
land .  T h is  c a n  b e an adva ntage to  facility s iting .  Exp erience s in  o ther s ta tes
ind ica te  tha t success fu l s iting  can be accom pl ished b est  through  ear ly and a ct ive
invo lvement of  local  com m unities.   The O regon land use  sys te m  conta ins
m echan ism s to ens ure  ear ly  loca l invo lvement and coord ina tion  o f s ta te  and loca l
p rogram s tha t a ffec t land  use .

 
o O R S 197 and Sta tewide P lann ing  Goa ls 2  and 11  he lp  ensure  tha t loca l jurisd ict ions

can provide  adequate  p lan  and ord inance language to  s ite  facilities o f re g iona l o r
s ta tewide im porta nce.  G oa l 2  ca lls fo r la nd use p lans  th a t a re  co ord ina ted w ith
sta te  program s.  Goa l  11  requ ires p lan  and ord inance pro visio ns fo r s iting  needed
pub lic  facilities.  Adm in ist ra tive  ru les on  sta te  agency coord ina tio n  a nd pub lic
fac ilities  p lann ing  support these s ta tu tes  and goa l requ irements . 

o If loc a l jurisd ictions u nders tand the  reg ion a l ne ed for the  facilities  (fair-sha re
co nc ep t), the  opera tiona l concerns  and c rite r ia , and the  so cia l-eco nom ic b enefits
o f the  facilities, and if the  loca l co m m unities are  a llo w e d  the  opportun ity to
particip a te  in  p lann ing , des ign , and loca tion  decis ion m aking, they wi ll be less like ly
to  oppose s iting  o f s ta tewide  an d re gional facilit ies in their areas an d m ay even
su pport such  actio n . 
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Although th is o p tion  does not re qu ire  am endm ents  to  land use law s o r e n a ctm ent o f
spec ia l s it ing legis lat ion,  it  does not  exclude im provin g  s iting  capab ility  th rough o ther
adm inistrative  ac tion s tha t are  co ns isten t with O reg on 's land  us e p rog ram .  In  add ition  to
deve lop ing a  re la tive ly long range facility m aste rp lan , su ch  as O regon D epartm ent o f
Transporta tion  or G enera l Se rv ice s S ix-Y ear P lan s, a ctio n s th a t cou ld  be  taken by  the
s iting  agen cy include (1)  developing proce dures to inform, and w ork wi th,  local
comm unities prior to  be co m ing inv olve d in th e lan d u se  pro ce ss; (2 ) act ive  par tic ipa tion  by
the agency  in  the  s ta te 's  land use planning program  through  per iodic review of  local
com prehen sive  p lans and deve lopm ent and certific a tion  o f an  agency  coord ina tion
program ; and (3 ) e stab lish ing  a  pro cess fo r n egotia ting  or m ed ia ting  co n fl icts  that ar ise
during  the  facility s iting . 

Pub lic  In fo rmat ion .   A  facility m aste rp lan , if dis tribu ted and d iscuss ed in a  w ide  va rie ty  o f
pub lic  fo rum s, c an he lp in su re  tha t peop le in  a ll are as o f the  sta te  unders tand s ta te  and
reg iona l facility  needs,  s it ing cr iteria,  and op erat ional  character ist ics and p h ilosophy  fo r
each  type of  faci lity .  The p lan can  serve as a  sta rting  po int fo r invo lving  loc a l go ve rnm ents
in  so lv ing  the  prob lem s o f ina dequate  facilities .  In  add ition  to  the  p lan , the  involved age ncy
cou ld  pro vide  in fo rm ation  tha t p ro m otes the  socia l and  economic benefits  o f the  facility,  if
any ,  e xp lains the re gion al distribu tion  of nee d a nd  ed uc ate s the  pu blic as  to the  rea l
im pacts of  the institutions on   property values,  m unic ipal  serv ices , env ironment, and
co m m unity im age.  An  in fo r m e d  p ub lic is  like ly to  re spond m ore  positive ly to  a  s iting
proposa l. 

Perio d ic Rev iew .   W hen a  facility m aste rp lan  is a dopted, th e  agency  w ill have  a  "p lan
re la ting  to  land  use" (s iting  o f facilities ) tha t w as no t in e ffect at the  tim e loc al go ve rnm en t
com prehen sive  plan s w ere  acknowledged.  C ities  and counties  can be  requ ired  by LCDC ,
a t the  tim e o f the ir  mand a te d  perio d ic review , to  m ake the ir p lans and re gu la tions
cons is ten t wi th such  a  sta ew ide  or re g ion a l fac ility  m asterp lan  (ORS 197.  640(3) (c ))  if the
agen cy dem onstra tes  tha t the  p lan  is  mandated  by sta tu te  and is consis ten t w ith  the  sta te 's
p lan n ing  goa ls. 

Through the  "period ic re vie w  notice " to  loc a l go ve rnm ents, th e  agen cy c ou ld req uire
am endm ents to  loca l p lan s a nd regu latio ns to  m ake  them  co nsis ten t w ith th e  m aster  p lan .
Th e a m en dm en ts co uld re qu ire

1 . Inclusion of  the m asterplan facilit ies in the pu bl ic  facilit ies and  serv ices  e lem ents o f
com prehen sive plans for  applicable jur isdictions;

2 . Adoption  o f p lan  po licies  tha t co m m it the  ju ris d ict ion  to  es tab lish  the  needed
facilities in  the  are a and to  coord ina te  w ith  the  agency in  im p lem enting  its  sta tew ide
or  reg iona l m asterp lan ;

3 . A d d itio n  o f descrip tions (d e fin itions) o f each type o f needed facility  a n d th e
resp ective  siting  cr iter ia in  p lan  and ord ina nce  docu m ents; a nd

4. Adoption  o f p la n  a n d  zoning designat ions that  a llow  the need ed facilit ies, o r
ide ntifica tio n  o f th ese facilities, as a llow ed or cond itiona l uses in  exist ing
desig nation s. 

S ta te  Agency  Coord ina tion (SAC).   The a ffec ted  agency , p rompted by  the  SAC
requirem ents, w ill info rm  loc a l go ve rnm ents and o ther  sta te  agenc ies about its n eeds w ith
respect to s it ing an d ope rating facilit ies.   These  e ffo rts  shou ld  include a  descrip tion  o f the
d iffe ren t typ es o f fac ilities ; siting  cr iter ia fo r each  typ e; reg ion a l dis tribu tion  o f need
( fa ir -share ) fo r each  typ e; so cia l an d eco nom ic b enefits o f the  facilities ; p roce dures th e
agen cy w ants to  use  to  co ord ina te  w ith lo ca l go ve rnm ents, s ta te  and fede ral agen cies, and
spec ia l d ist ric ts  in  s iting  facilit ies;  technical assistance  the  departm ent is  p repared to  o ffe r
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to  p romote  a  sound cor rec tions  sys tem ; and a p r e fe r re d  m ethod for  resolv ing land use
co nflicts.  

In  add ition  to  the  form al ag en cy c oo rdina tion  pro gra m  req uired  un de r the SAC , the ag ency
m ay cons ider  p repar ing  a  se para te  docu m ent fo r d istrib u tion  to  a ll cities  and co unties .  Th e
document cou ld  include m uch o f th e  in fo rm ation  pro vided in  the  coord ina tion  program , w ith
par ticu la r em phas is  on  how the  departm ent and loca l governm ents  cou ld  work  toge ther
to  s ite neede d facilit ies.   Preparat ion of  the study w ould also p rov ide  an opportun ity to
examine proce dura l ch anges lo ca l go ve rnm ents c ou ld m ake  to  sim p lify land  use dec is ions
concern ing facilities under d isc ussion .   Exam ples o f  th i s  type  o f document  a re  the
"C om patibility G uide line s" re po rts on  high w ay  an d a irport fac ilities fun de d b y the  O reg on
D epartm ent o f Transp orta tion . 

Co nf lic t Reso lu tion .  Th ere  is a g row ing tre nd  to institutiona lize  no ntrad itio na l dispute
reso lu tion  processes for  faci lity  s it ing (Scha ff and W att,  1988).   Severa l sta te s have
incorpora ted altern ative  form s o f conflic t re so lu tion  in to  the ir s iting  p rogram s fo r  hazardous
w aste  facilit ies.   Dispute resolution techniques such  as  negotia tion  and med ia tion  cou ld  be
app lied  to  reso lve  lan d use  co nflicts re late d  to  siting  co rre ctio na l fac ilities  in O regon.  The
sta te 's M od el R ules  of P roc ed ure  wou ld  a llow any  agency  to  a ttem pt to  reso lve  im passes
w ith loca l governm ents  th rough negotiation  and med ia tion , ins tead o f re ly ing  so le ly  on  lega l
appea ls. 

Entre pre neuria l Varia tion  O n Th is O ption .    An agen cy  co u ld a ttem pt to  site  the  fac ilities
identified  in a  sta tew ide  or re g ion a l m aste rp lan  as a ny o ther deve lop er m igh t a ttem pt to
s ite  a  deve lopm ent; th a t is , identify  a  pre fe rred  s ite , app ly fo r th e  re qu ire d  land  u se
approva ls, and dea l w ith  the  opposition  tha t is  like ly to  occur.  Depend ing on  the  loca tion
o f the  s ite  and the  loca l p lan  and zon ing pro visio ns, re qu ire d  appro va ls c ou ld  include goa l
exception  p lan  am endm ents , annexation , o ther  p lan  a m e n d m ents , zon ing  code
am endm ents, chang es in zoning c lassif icat ion,  conditional use permits , and variances  from
loca l developm ent requirem ents.  The amount  o f tim e needed to  ob ta in  land  use  approva l
wou ld  depend on  the  num ber  o f separa te  d e c isio ns re qu ire d , th e  am ount o f pub lic
opposition , and the  num ber o f appea ls. 

The federa l experie nce in  s iting  the  pr ison  near Sher idan, Oregon is  an  example  how the
land use pro cess m ight fu nction  using  th is "en tre pre neuria l" approach .  It took a  ye ar to
obta in  land u se app roval for that facility .  A lthough there  w as org an ize d c itizen  opposition
to  the pr ison,  the local land u se dec is ions  were  no t appea led .  The fac t tha t th is  p rison  was
proposed by  the  fed era l gov ern m en t m ay  be  on e re as on  ap pe als w ere  no t m ade.  A lso ,
th e  p rison w as supporte d  by sta te  and loca l o ffic ia ls,  and the  com m unity  had a  zon ing
cla ss ifica tion  tha t a llow ed for corre ctio na l fac ilities . 

To avo id o pposition , the  siting  agency  co u ld p rom ote  fac ilit ies  as a  fo rm  o f econom ic
deve lopm ent whenever  poss ib le .  For example , severa l s ta tes use  th is  approach to  find
s ites in  comm unities tha t w ant p risons because o f th e  antic ipa ted econom ic benefits .  The
drawb ack is tha t site s o ffe red by c om m unities  do  not a lways  sa tisfy  the  s iting  c rite r ia  and
loca tiona l needs .  It is  particu larly  d ifficu lt to  loca te  facilities in  or n ear la rg e  popu la tion
ce nte rs usin g  th is a pproach , beca use  those  areas te nd to  oppo se correctiona l institu tions
and o ther facilities  and have  les s n eed for the  eco nom ic g a in.  To  s i te fac ilities in larg e
urban are as  un de r a  v o lu n te e r approach  m ay requ ire  the  use  o f inc entive s b eyo nd the
eco nom ic sp ino ffs. 

Conc lus ion.   In  sum m ary , th is o p tion  fo r s iting  facilities inc lud es (1) a  proce ss  to  w ork  w ith
loca l com m unities and  bui ld m utual t rust  before becom ing involved in the form al  land u se
process; (2 ) use  o f the  m echan ism s ava ilab le  in O regon 's land use  sy ste m  to  facilitate  the
s iting  process;  and (3)  procedures to neg ot iate or  m ediate conf lic ts ove r m itig a tion  o f
im pacts  or o ther land use  issues. 
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Advantages.    This opt ion ha s the fo l low ing ad vantages:

o Preserves the integr ity  of local  com prehen sive plans and  the  s ta te - loca l land  use
system ;

o Ensures tha t loc al go ve rnm en t plan s a nd  land  us e re gu lations  includ e p rov is ions
for needed fac ilities w ithout am end ing existing state planning laws, goals, or  ru les;

o Gives the af fected age ncy the tools to work wi th local governm ent on land use
issues;

o Provides for  coordinated planning and  developm ent of  needed  facilit ies base d on
a s ta tewide  m asterp lan ;

o Ensures  tha t loca l concerns  regarding  the  land use im pacts  o f th e  facilities w ill be
cons idered; and

o Secures loc a l as sis tance  to  ide ntify th e  best s ites  fo r  the  fac ilities  and beg ins  the
site  se lec tion  proce ss  before  site s a re  urgently n eeded. 

Disadvantage s.   This opt ion ha s the fo l low ing disadvan tages:

o Requ ires a  long tim e to  im p lem ent the  op tion  because per iod ic  rev iews occur every
four to seven  years;

o A llows fo r  severa l appea ls  o f s it ing de cis ions,  which m ay resul t in delay of a  year
or m ore  to  ga in fin a l lan d use  approva l; an d

o Lacks  pro cedure s to  coord ina te  s iting  decisio ns am ong severa l jurisd ict ions w ith in
a  reg ion . 

Option 2:  Am end E xist ing P lanning G oals and Ad m inistrative
Ru les

o Age ncy develops a statewide or regional  m asterplan that  ident if ies ne e ds  fo r
facilit ies.

o Adds " fac ilities  o f s ta tewide  or  reg iona l need and concern" as  another  type o f pub lic
fac ility  requ ired in  loca l govern m ent com pre hensive  p lans and pub lic fac ility  p lans
by  G oa l 11 a nd  O AR  66 0, D iv. 11 (P ub lic Fac ilities P lans ).

o Requ ires loca l co m pre hensive  p lans to  pro vide  fo r th e  facilities durin g  the  perio d ic
review cyc le .

Th is opt ion also sugg ests that  s it ing  fu ture facilit ies of  statewide im portance be
accomplished th rough the sta te 's exist ing  land use pro cess.  H ow ever, c hanges w ou ld  be
m ad e in e xisting s tatew ide p lann ing g oa ls an d L C D C  ad m inistrative ru les (cha pte r 66 0),
as n eeded, to  ensu re  tha t d ifficu lt or  sta tew ide  facilities  are  adequate ly cove red. 

In  H B  3 092, the legis lature found  that " the state-wide land use  planning go als do n o t
adequate ly address the ne ed to s ite correct ions facilit ies. " O ption  2  resp onds to  tha t type
of find ing  w ith p roposa ls fo r goa l an d ru le a m endm ents. 

P lann ing Goa ls.   G oa l 11  on pub lic facilities and serv ice s cou ld  be  am ended to  p rovide
specific  p ro visio ns fo r s ta tew ide and re g iona l facilities.  Th e fo llow ing c ha ng es  are
proposed:
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o Add to  the  goa l sta tem ent: "and to  pro vide fo r fa cilities o f s ta tewide  or  reg iona l need
an d con ce rn. "  

 
o Add a  de fin ition  fo r these facilities such as "fa cilities tha t w ill serve  the  popu la tion

o f the  sta te  or o f a  m ulti- jur isd ictiona l reg ion  w ithin  the  sta te  and tha t a re  identified
as needed in a  p lan  adopted by a  sta te  agency  or re g ion a l un it of g o ve rn m e n t. "
Types o f fa cili t ies such as correctiona l facilities, pow er g enera tion  facilities, so lid
w aste  d isp osa l sites, h igh w ays , and a irports  co u ld b e  listed  as par t o f the  de fin ition .

o Provide  po licy  d irection  requ ir ing  tha t co m prehensive  p lan s in clu de provis ion s fo r
fa cil i t ies o f s ta tew ide or reg iona l need and concern  tha t a re  identified  in  adop te d
sta te  agency  m aste rp lan s. 

The deta il fo r im p lem enting  these goa l ch anges cou ld  be  pro vided in  am endm ents  to  the
adm inis tra tive  ru le o n  pub lic facilities  p lan n ing  (chapter 660, d ivisio n  11). 

Adm inistrative  Ru les.   The purpose o f OAR  660, d iv is ion 11 ,  is  to provide di rection to local
governm ents  in  im p lem enting  OR S 197. 712(2) (e ) , wh ich  requ ires deve lopm ent and
adoption  o f pub lic  fa c ility  p lans  fo r  a reas  w ith in  u rban growth  boundaries  over 2 ,500
popu la tion .  Am en dm en ts to d ea l with fac ilities o f state o r re g io n a l im porta nce w ou ld
co nstitu te  a  sig n ificant ch ange in th e  purpose  o f the  ru le.  T here fore , it m ay b e better to
add an entire ly n ew  O AR  tha t dea ls w ith  s iting  a ll types  o f im por tan t bu t loca lly  unwanted ,
land use s.  T he new  ru le c ou ld h e lp im p lem ent the  p la nn ing s tatute s ch an ge s tha t are
d iscuss ed late r in  th is re port. 

If the  Pub lic F acilities Plann ing ru le w ere  m odified  to  im p lem ent the  propose d am endm ents
to  G oa l 11 , it cou ld  assist  the  sta te  in  loca ting  correctiona l facilities in  la rge urban areas
w he re siting  prob lem s a re  m ost d ifficu lt.  Changes in  the  ru le  cou ld  inc lude  the  fo llow ing :

o Add language to  the  purpose section  s ta ting  tha t pub lic facility p lans are  a lso  to  he lp
en su re  tha t fa cilities o f s ta te  o r  reg iona l im por tance tha t requ ire  urban loc a tion s to
serve the  ta rg eted popu la tion  are  pro vided in  a tim ely, ord erly, an d e fficien t m an ne r;

o Include the  defin ition  fo r " facilities o f s ta tew ide or reg iona l need and concern ,"  as
propose d in th e  goa l am endm ent;

o Add to  OAR  660-11-010 a  requ irement tha t the  facility p lan  a lso  conta in  a  lis t and
desc r ip tion  o f facilities  o f sta te  or re g ion a l im portance  propose d for the  are a  a nd
iden tif ica tion  of the  facil ity pro vide r;

o Broaden the  invento ry  re qu ire m ent in  660-1 1-0 20 and the  p lan  ado p tion  and
am endm ent pro cedure s in  66011-0 45 to  include facilities o f s ta te  o r  reg iona l need
and concern ; and

o Add to  660-11-030, concern ing  th e  lo ca tion  o f pub lic facility p ro jec ts, th e
requ irement tha t the  p lan  e ithe r identify the  genera l loca tion  o f th e  sta te  or reg iona l
facilities or  ident ify  areas w here the facilit ies could  b e  loca ted  based on  the
pro vid er's  s iting  c rite r ia  and the loca l governm ent's  comprehensive  p lan  and zon ing
desig nation s. 

The deta ils o f the  propose d ru le a m endm ents wou ld  need to  be deve loped fu rth er if th is
option  w ere  ch ose n. 

Advantages and D isadvantages.   The advantages and d isa dvantages o f th is op tion  are
the sam e as those l is ted in O pt ion 1,  but  there are three add it ional  advan tages:
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o Plann ing req uirem e n ts  fo r fa cilities o f s ta te  or reg iona l im porta nce w ou ld  be
c la r ified ;

o Add itiona l atten tion  w ou ld be  direc ted  to siting facil it ies  in urb an  are as  w he re
d ifficu lties  o ften  arise ; and

o Procedures to  coord ina te  s iting  w ith in  urb an gro w th  boundarie s w ou ld  be  im proved.

Option 3: Add New  Sta te  P lann ing  Laws -  ORS 197

S iting  C orrectiona l Facilities

o Age ncy deve lops  a  s ta tewide or  reg iona l facilit ies m asterplan that  descr ibes types
of faci lit ies and  s ite criteria for  each.

o Requ ires c ities and counties to  p lan  and zone fo r fa cilities consisten t w ith  sa id
m asterp lan , by  certa in  da te .

o Enco urages regional  coordinat ion in ident ify ing s i tes.

o A llow  for loca l siting c on ditions  an d s tan da rds  tha t do not  preclude s i ting the facility .

o Exem pts s ites in rural areas f rom g oal  "except ion" requirem ents.

Deve lopm ents  o f S ta te  o r  Reg iona l Need

o D esc ribes ty pes o f deve lop m ent o f sta te  and reg ion a l ne ed. 
o Requ ires a  sp ecia l pla n  fo r each  typ e o f facility to  ide ntify n eed and ide ntifies  the

" fa ir  share" fo r  each reg ion .

o Requ ires c it ies and  count ies to ident ify  suitable areas a nd to p lan and zo ne
accord ing ly  by  spec ified  da te .

o Requ ires c it ies and  count ies to balance nee d against  potentia l  adverse im pacts  and
al low s for reasona ble condi tions an d m it igat ion act ions.

o Provides fo r appea l of lo ca l siting  den ials  to  LC D C , w ith  fu rther re vie w  lim ited  to
O regon Suprem e C ourt.

o Re quires LC DC  to issue a s i ting pe rm it  if  benef its  outwe igh ad verse im pacts.

Th ere  is p re cedent fo r in c luding special s it ing requ irem ents in O RS  197.  As discussed
ea rlier,  the  p lann ing  sta tu te s  contain s i ting provis ions for  m obi le hom e parks an d
destina tio n  r e so rts.  S im ilar p rovis ion s c ou ld b e  inc lud ed to  dea l sp ecifica lly w ith
correctiona l and o ther d ifficu lt facilities .  A  bro ader a ppro ach w ou ld enta il add ing  pro visio ns
for s it ing an y type o f deve lopm ent o f s ta tew ide or reg iona l need and concern  tha t is
unwanted local ly .   In both ap proache s,  adm inistrative  ru les wou ld  be  adopted  to  de ta il the
sta tu tory  requ irem ents. 

S iting  Fac ilities.   Us ing the  siting  provis ion s fo r m ob ile h om e parks a nd destin a tion  reso rts
as m ode ls , s iting  correctiona l and o ther fa cilities w ou ld  be  dec la red  an  issue o f s ta tewide
concern , and provis ion s to  acc om plish  siting  w ou ld b e  added to  O R S 197.  The prov is ions
wou ld

o De f ine di fferent  types of  facilit ies and  include s ite criteria for  each type;
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o Requ ire  cities  and counties  to  p rovide  fo r  the  d iffe re n t types o f as a llow ed uses in
zon ing ord ina nce  and co m prehensive  p lan  desig nation s, a nd app ly th e  p lan  and
zon ing designations to  are as w ith in  the  jurisd ict ion  tha t sa tis fy  the  s iting  crite ria  and
are  su ffic ien t to  m eet th e  need fo r e ach type o f fa cility id e n tified  in  the  app licab le
s ta tewide  m asterp lan ;

o Specify  tha t the  above  requ irem ent m ust b e  co m plete d  by a  ce rta in d a te  or by the
next p eriod ic re vie w  a fte r a  ce rta in d a te , w h ich eve r com es firs t;

o A llow  cities a nd co unties  to  en ter in to  an  agreem ent to  join tly p lan  fo r the  num ber
and type o f s ites needed in  the ir reg ion , co nsis ten t w ith s ite  crite ria  specified  in  th is
proposed new par t o f OR S 197;

o A llow  cities and counties to  estab lish  clear and ob jec tive  c rite r ia  and s tandards  fo r
the  p lacem ent and design  o f specific  sta tew ide and  reg iona l facilities, bu t p ro h ib it
adoption  of criteria a nd  stan da rds  tha t wo uld p rec lu d e  s iting  and deve lop ing  o f
these facilit ies;

o A llow  co unties  to  desig nate  ru ra l lan ds a s p o tential s ites  fo r fa cilities w ithout ta king
an exception  to  sta tewide planning go als re lated to agr icultural  and forest lands;
and

o Identify a reas w here  sp ecific s ta tew ide  and reg ion a l fac ilities  m ay n ot be  site d . 

The m ain advantages o f th is a ppro ach are  tha t it re qu ire s c ities and counties to  p lan  and
zone fo r needed facilities identified  by a  s iting  agency in  its  m aste rp lan : short- ra nge tim e
for m eeting  the  requ irem ent; p roh ibits  exc lus ion  o f facilities ; and allow s for a  reg iona l effort
in  designating  potentia l s ites.  The d isadvan tages are that  it  overrides local d isc re tion  in
p lann ing ; represents  more  p iecemeal leg is la tion , w h ich  undercu ts  the  sta te -lo ca l p lann ing
sy ste m ; and still allow s fo r appea ls th a t m ay d e lay  a  siting  decis ion . 

D eve lop m ents o f S ta te  o r  Reg iona l Need .   Th is b roader approach , base d on  a  F lo r ida
propo s a l, provides a m eans for  the state to overr ide local act ions w hen they h ave an
ex clus iona ry e ffect o n  a ny d eve lop m ents o f sta te  or re g ion a l ne ed and co nce rn .  It
basica lly p ro vides fo r a ppea l o f loca l den ia ls to  a  sta te  appea ls b ody.  The fo llow ing
provis ions co uld b e inc lude d in O R S 1 97  to estab lish  req uirem ents  and procedures  fo r
dea ling  w ith th ese  typ es o f deve lop m ent. 

o Def ine  deve lop m ents tha t a re  o f sta te  o r  reg iona l need and concern .  Cer ta in  types
such  as c orre ctio na l fac ilities , so lid  w aste  d isp osa l sites and facilities, pub lic
transp orta tion  facilities , and therm al po w er p lan ts c ou ld b e  listed , and procedures
for desig nating  o thers  co u ld b e  sp ecified . 

o Specify  tha t ide ntifica tion  o f the  sta te  or reg iona l need fo r  the  deve lopm ent m ust be
inc luded in a  p lan  adopted by th e  appropria te  sta te  agency  or re g ion a l un it of
gove rnm ent (e . g .  m etropo litan  se rv ice  d istric t, co uncil o f gove rnm ents, c ounty) . 

o Specify  tha t the  s ta te  o r regional  p lan ident ify  the region's "fa ir  share" of the type of
deve lop m ent nece ss ary  to  m eet the  reg ion a l ne ed. 

o R eq uire  cities and counties, jo in tly  o r in d iv id u a lly, to  ide ntify, b y a  ce rta in d a te ,
su itab le  a reas fo r  the  deve lopm ent cons is ten t w ith  the  iden tified  need and loca tion
crite ria  specified  in  the  sta te  or reg iona l p lan .  R equ ire  the  appro pria te  jurisd ict ion
to  app ly p lan  and zo ne desig nation  to  the  areas to  a llow  the  use . 

o R eq uire  citie s  a n d  co unties , w hen co nsid ering  lan d use  approva l of th e
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deve lop m ents, to  ba lance the  sta te  or reg iona l need and fa ir share  assignm ent
aga ins t po tential loca l im pacts  o f the  deve lop m ent. 

o A llow  cities and counties to  se t cond ition s or requ ire  m itiga tion  actions, w ith in
ce rta in s pecified  lim its, to  o ffse t loc a l ad ve rse  im pacts . 

o A llow  appea l o f a  loca l dec is ion  to  th e  Land Conserva tion  and Deve lopm ent
C om m iss ion  if the  deve lop m ent is d en ied  so lely  on  the  basis  o f loc a l im pacts  o r if
loca lly req uired  co nd itions  or m itigation requirem ents exceed  established l im itations.

o R eq uire  LCDC  to  de termine  compl iance w ith  sta tewide  p lann ing  goa ls  and
com prehen sive  plans, balance de velopm ent bene f its  against  detrim ents, establish
co nd ition s a nd m itiga tion  requ irem ents to  m in im ize  adverse  im pacts , and issue a
siting  perm it if be nefits o u tw e igh  adve rse  im pacts . 

o L im it jurisd iction  fo r re vie w  o f the  LC D C  decis ion  to  the  su prem e co urt. 

o A llow  deve lopm ents  covered  by  ex is ting  spec ia l s iting  laws to  be  s ited  unde r these
provis ion s. 

Th is a p p roach  provid es th e  sa m e siting  adva ntages a s th e  previo us s ta tu tory  op tion  fo r
s iting  sta tew ide and re g iona l facilities.  It  a lso  lim its  the  appea l p rocess .  The
d isadvantages are  tha t, like  the  prev ious  op tion , it lim its  loca l d isc re tion  in  m aking  p lann ing
decis ion s.  It fu rther lim its th e  base s a nd opportun ities  fo r appea l. 

Option 4:    U se  Separa te  "S upers iting " A uthority

o Provides fo r review  o f a  pro posed agency sta tew ide or r eg iona l fac ilities
m asterp lan , fo llowed by  adoption .

o R equ ire s c ities and counties to  identify  su itab le  s ites fo r p lanned  facilities w ith in  a
spec ified  tim e.

o Requ ires sta te  siting  au thority to  se lec t a  s ite  if the  a ffec ted  loca l governm ent
re fuses, o r is  unab le  to  do  so  in  a  specified  tim e.

o Requ ires a s i te cert if icate to be issued b y sta te  au thority to  b ind  sta te  agenc ies  and
loca l governm ent to  approve s ite .

o C onfers  exc lus ive  jur isd iction  to  revie w  siting  decis ion  to  O regon Suprem e C ourt.

In  a letter to the A ssocia tio n  o f O re gon C ounties, G overn or G o ldschm idt sa id  "O ur la nd
use  law s s hou ld b e  structu red to  perm it  the s i ting of  a l l types of  faci lit ies,  inc luding those
of special statew ide or local s igni ficance,  wi thout  resort to th is type of  legis lat ive  overr ide .
" The G ove rn or's  o ffice  is w ork ing  w ith LC DC  and o ther interested pa rties to avoid use of
supers iting  laws in  the  fu tu re .  N onethe less, th is o p tion  is p re sented fo r p ossib le  use in  the
in te rim  wh ile  o ther  options  are  pursued.  If the  o ther  approaches  are  found to  be
ine ffective , "supers iting " p roce dures m ay b e nece ss ary . 

The approa ch su ggested here  is m ode led a fte r F lorida 's s iting  p rogram and OR S chapter
459 wh ich  prov ides  procedures  fo r  siting  o f land fill d isposa l site s.  T he ke y e lem ent o f bo th
o f these processes  is  tha t loca l governm ent is  g iv e n  the  opportun ity to  site  the  facility
b e fo re  the state 's overr ide au thor ity  is  exercised.   The legis lat ive conce rn expressed in
O R S 459. 017(2)  p rov ides  the  ra tiona le  fo r  th is  approach.  It s ta tes that " [supersi ting]  is  an
ex trao rdina ry m easure  tha t shou ld  be  exerc ised  on ly  in  the  c losest coopera tion  w ith  loca l
governm enta l un its . "  Oregon 's  un ique land use pro gra m  is based on  a  sta te - loca l p lann ing
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partnersh ip, w h ich  m ake s th is "s upers iting " op tion  so m ew hat rad ica l. 

The provis ion s fo r a  "supers iting " law  co u ld in co rpora te  m any o f the  eleme nts in  HB 3092,
w ith the  m ajor a dd ition o f an  op po rtun ity for loc al go ve rnm e nt to  act firs t in  s iting  any
sta tew ide  or re g ion a l fac ility.  T he basic  provis ion s w ou ld c onsis t o f

o Deve lopm ent o f th e  agency sta tew ide or reg iona l m aste rp lans fo r need ed facilit ies,
such  as s tra teg ic corre ctio ns p lan  (per sectio n  12 o f H B  3092), o r T ra nsp orta tion 's
S ix -Year  P lan ;

o Pub lic  no tice  o f the  p lan  and an opportu n ity  fo r review  and com m ent, fo llow ed by
adoption ;

o A  requirem ent that  af fected c it ies and  count ies, e ither in d ivid ua lly o r coopera tive ly
identify  su itab le  s ites fo r th e  facilities w ith in  a  specified  tim e perio d ;

o An opt ion for  af fected c it ies and  count ies to request  assistance from the  invo lved
agency  in fin d ing  a  su itab le s ite;

o A  requirem ent that  the state agency se lect  neede d s i tes,  consiste n t w ith its
m asterp lan and s ite  loca tion  crite ria , if the af fected local  governm ents refuse  or a re
unab le  to  do  so  w ith in  the  specified  tim e perio d ;

o A  provis ion  fo r e ithe r the  agency  or a  sp ecia l site  nom inat ing com m it tee to select
the  s ite , g ivin g  due considera tion  to  loca l co m pre hensive  p lan s , la n d  use
regulations,  and statewide planning go als;

o Issuance  o f a  s ite certif icate by the state which binds state agen cies, counties , and
cities to  approva l of th e  site , bu t permits  app lica tion  o f appropr ia te  s tandards  and
contro ls ; and

o A pro visio n  confe rr ing  exclusive  jurisd ict ion  fo r review  o f s iting  dec is ions  to  the
O regon Suprem e C ourt. 

If "supers iting" a u thority  fo r correctiona l facilities is e xtended, it shou ld  be  m o d ified  to
provide  a  s iting  ro le for  local  governm ents so that  local governm ents  can continue to  be
partners  in th e  lan d use  decis ion -m akin g  proce ss . 

Option 5:  Facility S iting  C ouncil - C ity  C lub

C ity Club concluded  that the solut ion w ill require chan ges  in  Oregon 's  land  use  law, in  loca l
com prehen sive  lan d use  p lan s, a nd in th e  a ttitud es of  Orego nians tow ard these facilit ies.
The C lub  recom m ended tha t the  Oregon Leg is la tu re :

o Am end state  land  use law  by  direc tin g  the  Land Conserva tion  and Deve lopm ent
C om m is s io n  to  am end its  re gu la tions to  re qu ire  loca lities to  p lan  fo r lo ca lly
unde sirable facilit ies;

o Establ ish  a  perm anent Facility S iting  C ouncil responsib le  fo r id entify ing  the process
for s iting  sp ecific fa cilities  and reso lving  siting  issues; a nd

o Establ ish  a process fo r s it ing  these facilities tha t is  stre am lined, fa cilita tes pub lic
inv o lve m ent, enab les tim e ly s iting , encoura ges negotia tion  over litig a tion , and lim its
the  jud icia l revie w  o f siting  decis ion s. 

The Ci ty Club C oncluded: "The m odel  process r e co m m e n d ed by your C om m ittee  w ill
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a llev iate  the  need to  use  the supers iting  p rocess, and acce lera te  s iting  pro cedure s w h ile
pro tectin g  the  righ ts o f citize ns." 17

In  m ak ing  its  recomm endations  C ity  C lub revie w ed e igh t d ifferen t siting  exp erience s. T he
com m it tee m ade fo l low ing f indings f rom  these studies:

o C itizen invo lvement is  necessary  bu t w ill no t guaran tee  a  su cc ess fu l siting .  D esp ite
subs tan tia l invo lvement by  c itizens  and the ir g overn m ent leaders  in  the  W ildw ood
and W est S ide  Trans fer S ta tion  sitings, fo r exa m ple, v igo rous o pposition  preve nted
the fina l se lec tion  o f the  pre ferre d  site .  In  the  ca se  o f the  W est S ide  Transfe r
Sta tion , some o f  those who o r ig in a lly s upporte d  the  actions o f th e  s ite  se lection
co m m ittee  u ltim ate ly o ppose d the  se lec tion . 

o S u p e rs it ing  w ill no t nece ss arily e nsu re  a  su cc ess fu l siting .  Baco na R oad, a n
exam ple of  the sup ersit ing proce ss,  was u n success fu l by  a lm ost every  measure .
O n the  oth er h a nd, the three m inimum  secur ity  correctional  faci lit ies,  which also
em ployed a supe rsitin g  p rocess , were  successfu l.  The mixed success  ra te  o f
supers iting  dem onstra tes tha t, w h ile  it o ffe rs  a  num ber o f co m ponents th a t a  m ode l
proce ss  sh ou ld e m ploy , it is no t the  so lutio n . 

o Ind ivid ua ls and busin ess es a ffecte d  by th e  propose d site  are  like ly to  partic ip a te
active ly in  the  pro cess and m ost o fte n  w ill oppose  the  se lec tion  o f the  site .  In
W ildwood, Bacona Road, the  Oregon C ity  and St.  He lens  garbage burners, th e
W est S ide  Trans fer  S ta tion  and the  Co lum b ia  R iver Cor rec tiona l Center on
Sunder land R oad, ne ighbors  v igoro usly o pposed the  s iting .  Th is o cc urre d  desp ite
the use  o f d iffe ren t p ro c e sses:   tradit ional  land u se,  supersit ing,  and legis lat ive
s iting .  Eve n the  Sheridan siting  had su bsta ntial, a lb ei t suppo rtive,  c it izen
par tic ipa tion .  Partic ipa tion  by ne ighborin g  businesses and ind ivid ua ls is  inevitab le
and approp r iate and the process for  s it ing such  facilit ies shou ld facilita te  and
ch anne l su ch  particip a tion . 

o A  sign ifican t corre lation a pp ea rs be tw een the  inte nsity  o f the  opposition  and the
perce ived fa irn ess o f th e  pro cess.  For e xam ple, opponents  to  W ildw ood
compla ined tha t th e  M etro  hearin g s u n fa irly e xc lud ed the ir vie w s.  S im ilarly , the
opponents to  Bacona  Road fe lt tha t DEQ  not on ly c hanged the  se lection  crite ria  in
m id-process but tha t the  w ho le id ea o f s itin g  a  land fill in  a  rura l a rea  fo r  garbage
from  the  Portland area w as u nfa ir. 

o A  process cha racter ized by a n hon est  effort  to neg ot iate and co m prom ise m ay be
m ore su cc ess fu l.  Th e proponents o f the  Sheridan facility and the  Restitu tion  Center
v iewed  the  process as  one o f bu ild ing  a  b road-based consensus  and of respond ing
to  the  op po ne nts' co nc ern s.  Th e p os itive a ttribu tes o f a stra teg y b uilt arou nd
negotiatio n  and co m prom ise  sh ou ld b e  part o f a  m ode l siting  proce ss . 

o Economic benefits  o f a  s ite , w he the r pe rce ived  or a ctua l and  w he the r in the  form
of economic deve lopm ent or com pensa tion , ca n be crucia l to  the  su cce ss o r failure
o f a  site .  Fo r exa m ple, th e  su cc ess  a t Sheridan and Bake r/ P ow der R iver resu lted
in  subs tan tia l part from  the  perception  by m ost m em bers  o f the  co m m unity th a t
econom ic benefits  ou twe ighed a  priso n 's d isa dva ntages.  S im ilarly , the  M ultno m ah
C ounty sh eriff stress ed eco nom ic b enefits o f the  R estitu tion  C enter.  F in a lly,
a lthough s iting  the  land fil l in A rling ton  (or G ill iam  C ou nty) w as  not  one o f  the case
s tud ies because it w as looked a t in  the  contex t o f Bacona Road, the  w illingness  o f
Ea stern  O regon co m m unities  to  acc ept Portland m etropo litan  a rea  garbage re lied
in  large  m easu re  on the  w illin g n ess  o f the  pr iva te  deve loper  to  compensate  the
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co unty through  increased  taxes and fees an d to provide jobs.   Wh ile i t m ay be
d ifficu lt to inst itutional ize the nee d to em phasize econ om ic bene f its  of a  fa c ility ,
co m pensa tion  stra teg ies  ca n be so  ins titutio na lized. 

o Inc lud ing a  priva te  deve loper secto r in  the  s iting  pro cess, o r a t least having  the
proponent ac t as  if he  w ere  a  priva te  deve lop er, cou ld b e  beneficia l.  As  ind ica ted
above, m uch o f the  su cc ess  o f the  siting  in A rling ton  o f a  so lid w aste  facility fo r the
Po rtland m etropol itan area resul ted f rom  the pr ivate developer 's wi llingne ss to
co m pensa te  and negotia te  w ith  a ffe cted  c itizens.  S im ila r ly , a lthough the
proponents in  the  Sher idan and Restitu tion  C e n te r ca se s w ere  not priva te
developers, they were w illing to neg ot iate and co m prom ise ra ther  than w ie ld  the
pow er they m ay h ave  had as p ub lic bod ies . 

o A  strong informat ion ba se is im p o rta n t to  a  success fu l s iting .  Opponents to  the
unsuccess fu l s it ings repe atedly chal lenge d technic a l find ings  and suppor t fo r  the
s ite .  In  m a ny cases, th e  pro ponents  conceded in fo rm ation  gaps tha t adverse ly
a ffecte d  the ir ow n cred ibility a nd strengthened the  reso lve  o f opponents. 

In  summ ary, the  su cc ess fu l an d unsu cc ess fu l siting s d em onstra te  bo th  s trengths
and fau lts  in  the  curren t s iting  pro cess and the  a lte rn a tives used to  da te .  A  m ore  e ffic ien t
and success fu l s iting  p rocess wou ld  d raw on  the se  stren gth s a nd  av oid th e fa ults. Th ere
is a  c lear and prese nt im pera tive  to  be tte r address  reg ion a l an d sta tew ide  siting  needs fo r
needed, bu t o ften  unpopula r  faci lit ies.   The nee d for  addi tional  correction facilit ies has
brought the issues of  s it ing these faci lit ies to a hea d.  Let 's  take advan ta g e  o f the
opportun ity p rese nted by th ese  se ts o f p rob lem s to  crea te  a  be tte r  m o r e  e ffic ien t s iting
system .
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